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THE DIRT ON RESIDENTIAL REAL ESTATE

By: Terry Barnett, Thorsteinssons LLP

I. INTRODUCTION1(1)

There are many factors contributing to uncertainty in the application of GST/HST to residential
real estate. Parliament could not have envisioned every situation that might give rise to a supply
and whether that supply should be taxed. Further, as time passes market conditions and products
change, but the Excise Tax Act ("ETA") does not keep pace. Until jurisprudence addresses
questions arising under the ETA, the Canada Revenue Agency ("CRA") fills the gap with
interpretations and rulings based on its view of the law.

But just as the real estate market evolves over time, so too evolves the judicial approach to
interpretation of tax statutes. From an approach based on "strict" or "literal" construction, the
courts review a statutory provision for text, context and purpose2(2). The result is a broader
investigation into the words of the statute to ascertain the purpose of provisions that are capable
of different interpretations.

Many guidelines and interpretations developed by the CRA in the earlier years of the GST/HST
reflect the strict rather than purposive approach. As this paper suggests, there are many areas in
which purposive analysis might lead to a more practical or appropriate result compared to the
position taken in certain CRA publications and rulings.

This paper considers certain current issues in the interpretation and/or application of GST/HST
to the residential real estate sector namely:

•      assignments of purchase contracts,

•      problems in determining whether resort condominium units are residential complexes,

•      sales of subdivided land by individuals and personal trusts,

•      sales of "used" nursing homes that have never been self-supplied", and how GST/HST
applies to "co-developments".

As the holding and occupation of residential real estate is an activity that offers limited recovery
for GST/HST incurred on costs and expenses, errors in the application of tax - by owners or
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government - can be costly.

II. ASSIGNMENT OF CONDOMINIUM PURCHASE CONTRACTS

A person buying a home may change their mind before closing. Given the vendor's right to sue
for default, a prudent course is for the purchaser to find another person to assume the purchase
contract. Unless the contract says otherwise, a purchaser is free to assign the agreement to
another buyer.

Assignments are also common in hot real estate markets: units are sold before construction even
begins, and purchases are made on speculation that market values will exceed sale prices by
completion. Sold out pre-sales result in buyers offering to take assignments of purchase contracts
for a premium above the stated contract price.

The questions that arise are whether the assignment is a taxable supply and if so, on what amount
is tax payable.

Nature of an Assignment

Under general legal principles, once a vendor enters into an agreement for the sale of real
property, the purchaser has acquired an equitable interest in the property. The purchaser is
entitled to register the contract of purchase and sale against the property, and similarly, can sue
the vendor for specific performance of the contract if the vendor refuses to complete the sale.

The interest described above qualifies as real property as defined in section 123 of the ETA,
paragraph (b) of which includes:

(b) in respect of property in any other place in Canada, messuages, lands and
tenements of every nature and description and every estate or interest in real
property, whether legal or equitable, ...

The concepts of an "estate or interest in real property, whether legal or equitable" are not further
defined in the ETA and so one must look to the general law for interpretation.

A legal interest is generally understood to mean a registered title of some kind. The entering into
of a purchase agreement does not convey title to property. Rather, legal title transfers pursuant to
the specific deed which today is registerable in a Land Title or Registry Office or equivalent
provincial system. Where the property in question will be a residential condominium building
following construction, a further step required before the closing of sales is the filing of a strata
or condominium plan to create titles for the individual units.

The equitable interest that normally arises on the signing of a purchase agreement, however, is
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subject to the laws of contract. By contract, the vendor and purchaser may disclaim the transfer
of the equitable interest that the purchaser would otherwise have in the land.

Indeed, this is a common practice in many new condominium developments. An equitable
interest gives a purchaser the ability to register the interest on title. In the case of a condominium
building under development, financing and other commercial arrangements could be confounded
by the potential registration of interests by hundreds of buyers. For this reason, in many new
developments the parties contract out of the general law and disclaim any interest in real
property that the purchaser may otherwise have before the closing of the purchase transaction.
Rather than being able to sue for specific performance if the vendor refuses to complete, the
purchaser's right appears to be to sue for breach of contract. The difference is the remedy for the
breach: payment of money rather than completion of the contract.

If the contract contains a valid and binding disclaimer of interest in realty, what is assigned
therefore is better characterized as a bundle of contractual rights, i.e. an intangible. In practice,
most of the time the characterization as an intangible versus an interest in real property will
make little difference to the taxability of the assignment: an assignment by a person made in the
course of a business or adventure in the nature of trade will be taxable. However, the nature of
the supply as real property or an intangible can affect the collection obligations where tax is
applicable. Whether the assignor collects the tax or the assignee instead must self-assess in turn
determine assessment limitation periods and the application of penalty and interest in the event
of non-compliance.

For example, if the assignor is a non-resident who is registered for GST/HST purposes, the
non-resident must collect the tax on the supply of an intangible relating to real property in
Canada. On the other hand, if the assignment is a sale of real property, section 221 provides that
the non-resident does not collect the applicable tax. Similarly, if the assignee is a corporation
that is registered for GST purposes, the assignee would self-assess the applicable GST/HST if
the assignment is realty, but pay the tax to the vendor if the assignment is an intangible.

On What Consideration is GST/HST Payable?

Assuming that the assignment of a purchase contract constitutes a taxable supply, the question
then is on what consideration is GST/HST payable?

(a) Assignment Fee

Where the assignment is a taxable supply, GST/HST applies to the fee paid for the assignment.

In some situations (falling or flat markets in particular), the fee is nominal, i.e. the transfer is
made for $1. While the purchase agreement may pertain to property that has true value, in an
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arm's length assignment the taxable consideration for the assignment is the $1 fee. By taking on
the purchase contract from the initial purchaser, the assignee is agreeing to accept the benefits of
the contract (the receipt of the property) and to discharge the burdens (payment of the purchase
price). It is this net benefit that the assignee is acquiring. Where the assignee is acting at arm's
length with the initial purchaser, there is no basis for challenging the nominal assignment fee,
regardless whether the property value has increased above the contractual purchase price. On the
other hand if the assignee is getting a "deal" because the property value has risen, and the
assignee is not acting at arm's length with the initial purchaser, section 155 may apply to deem a
fair market value assignment fee where the assignee is not a registrant acquiring the property for
consumption, use or supply exclusively in commercial activities.

(b) Replacement Deposit

A person purchasing real estate is normally required to provide to the vendor a deposit equal to a
specified percentage of the purchase price. The deposit is held by the vendor as security for
completion. The funds on deposit do not belong beneficially to the vendor, but rather are held for
the benefit of the purchaser, to be applied only as part payment of the purchase price, or forfeited
in the event of the purchaser's breach of the agreement.

Where the purchase contract is assigned, the original purchaser will want his or her deposit
returned. Similarly, the vendor will require that there by no gaps in its security. The common and
convenient route therefore is for the vendor to retain the deposit and but agree that it is now held
for the benefit of the assignee. Thus the assignee may be required to reimburse the original
purchaser for an amount equal to the deposit.

According to the CRA, the payment to the original purchaser to replace the deposit is also
taxable.3 (3)The CRA views this as part of the consideration for the assignment.

With respect, this position is surprising and open to dispute. Suppose for example, that a
purchaser entered into a speculative purchase contract for a high-end Vancouver condominium
in late 2009 at a price of $2 million. The purchaser was required to provide a deposit of
$700,000. Given the rapid rise in market values, it is expected that the property will be worth at
least $3 million when the transaction closes in 2012. The purchaser has found an assignee who
will pay a fee of $1 million for the assignment of the contract. The assignee will occupy the unit
as a place of residence on completion. The vendor has consented to the assignment and has
agreed to hold the deposit for the benefit of the assignee. The assignee pays the purchaser an
assignment fee of $1 million and also replaces the purchaser's deposit of $700,000. The assignee
therefore pays a total of $1.7 million to the purchaser.

The question then is whether HST should be collected on the assignment fee of $1 million or on
the total of the $1 million assignment fee and the $700,000 replacement deposit, i.e. 12% HST of



5

Virtual Professional Library — September 2013

$120,000 versus $204,000. According to the CRA the tax is on everything - i.e. on $1.7 million.

But the problem is that on closing, the assignee must pay HST to the vendor on the original
contractual purchase price of $2 million. The purchase price is satisfied by a cheque for $1.3
million from the assignee and the release of the $700,000 deposit. The result is that the assignee
is taxed twice on the deposit, once when the assignee pays the $700,000 replacement deposit to
the purchaser, and a second time at closing when the vendor applies the deposit (which belongs
to the assignee) as consideration for the purchase and collects the HST due on the full contract
price.4(4) The assignee cannot recover the "double" tax.

Double taxation normally is a strong indication of a problem with either the law or the
interpretation of the law. Given that the ETA does not address the assignment of purchase
deposits, one has to consider whether the interpretation applied in the circumstances is
appropriate. In the author's view, nothing in the legislation drives the conclusion that the deposit
should be taxed twice, and there is a reasonable basis for avoiding this highly unfair result.

As the $700,000 paid by the assignee to the purchaser is clearly identified as being paid in
consideration for the deposit, the CRA position appears to rest on the view that the assignment of
the contract and the deposit is a single supply5(5). That is, the contract and the deposit are so
inextricably linked and inter-dependent that they must be supplied together.

There is no question that the two are closely linked. However, there are reasons why the
conclusion based on single v. multiple supply analysis is not appropriate here. First, there is a
question as to whether the deposit and the assignment of the contract are inextricably linked. It
would be entirely possible, for example, for the assignee to pay a new deposit to the vendor who
would then release the original deposit to the purchaser. Thus the assignee is not destined to
make a replacement deposit payment to the purchaser. The opportunity to structure the transfer
of the contract in this manner suggests that the link between assignment of the contract and the
transfer of the entitlement to the deposit is not inextricable.

Further, the single v. multiple supply analysis rests on the assumption that two or more
properties or services are being supplied together. An investigation is required because, if
provided separately, the supplies would not bear the same GST/HST status. A supply, however,
is defined to mean "the provision of property or a service in any manner". The definitions of
property and services, each exclude money.6(6) Thus the provision of money is not a supply under
the ETA. Consequently, it is questionable whether the analysis has been correctly applied to
result in a sum of money being merged with a supply of property to form a single supply.

The policy issue underlying the single v. multiple supply analysis is stated in Policy Statement
P-77R2 as follows:

At issue is whether a transaction consisting of several elements is a single
supply or two or more supplies. This distinction is important in cases where a
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combination of elements is supplied, some of which would be taxable at 7% or
15%, and some of which would be zero-rated or exempt from the GST/HST, if
supplied separately.

Typically the question that results is whether any portion of the price paid by the recipient to the
supplier must be allocated between the components of a "basket" of supplies. One secondary
reason for doubting the applicability of the single v. multiple analysis in the present case is that
the value of money is always known. In determining the tax applicable to the "basket" of
property and/or services, the value of the money can always be extracted. Allocation to this
element of the basket is never an issue.

It is likely that the application of GST/HST to the replacement deposit will be reviewed by the
Tax Court of Canada given the current CRA assessing position.

II. RESORT CONDOMINIUM UNITS

The growth of resort communities in Canada has been significant in recent decades. Although
the number of private vacation properties in Canada is large and growing, the reality remains that
such homes are expensive to most Canadians. The result has been the evolution of programs
under which homes have dual use - as personal vacation homes and as income-generating rental
properties.

This dual nature gives rise to a variety of GST/HST problems as illustrated by the CRA's effort
to explain the ETA rules in Information Sheet GI-0257(7). One ongoing and fundamental
problem, however, is the difficulty in applying the definition of residential complex to
condominium units in resort areas. Are they fish or fowl? How does an owner determine whether
the unit is a residential complex or a personal-use hotel unit?

Definition of Residential Complex

The full definition of residential complex is set out in the footnote below8(8).

The definition is confusing and one of the longest in the ETA. At first glance, a condominium
unit in which a person may reside is included in the definition by virtue of paragraphs (a) and
(b). But the confusion in its application to resort condominium units is the exclusion found in the
post-amble, which reads as follows:

.... but does not include a building, or that part of a building, that is a hotel, a
motel, an inn, a boarding house, a lodging house or other similar premises, or
the land and appurtenances attributable to the building or part, where the
building is not described in paragraph (c) and all or substantially all of the
leases, licences or similar arrangements, under which residential units in the
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building or part are supplied, provide, or are expected to provide, for periods of
continuous possession or use of less than sixty days;

The intention is to exclude from the residential complex definition properties that are
non-residential because, though physically the same as a residential dwelling, the property is
used to provide short-term public lodging rather than personal residence.

The CRA interprets the wording as providing three tests each of which must be met for a
property to be excluded from residential complex status:

•      the "Hotel Test",

•      the "Paragraph C Test", and

•      the "90% Test".

A threshold question is whether the exclusion is properly broken down in this way. The
ambiguity arises from the insertion of the phrase "where the building is not described in
paragraph (c)" in the middle of the exclusion. The word "where" appears to be used in place of a
further comma, or repetition of the word "and", to link the first and second tests. Grammatical
concerns aside, the intent appears to be the creation of a separate condition relating to the
application of paragraph (c) of the definition.9(9)

As discussed below, difficulties in applying the exclusion to condominium units arise from the
manner in which the tests are applied. While the first and third tests are applied with respect to
the unit only, the CRA applies the second to the building in which the unit is located.

(a) The Hotel Test

The Hotel Test comes from this portion of the exclusion:

... a building, or that part of a building, that is a hotel, a motel, an inn, a boarding
house, a lodging house or other similar premises, ...

For interpretation of the Hotel Test advisors are referred to P-099 - The Meaning of "Hotel",
"Motel", "Inn", "BoardingHouse", "LodgingHouse" and "Other Similar Premises", as Used in
the Definition of "Residential Complex" and "Residential Unit", dated December 16, 1993.

The CRA indicates that the Hotel Test must be applied by considering the unit, not the building
in which the unit is situated.10(10) The problem with this approach is that factors characterizing
the unit as a hotel or similar unit will generally be drawn from circumstances pertaining to the
building. For example, a condominium unit may be part of a complex that itself is marketed to
the public as a hotel: the owner has no part in this other than to choose whether (or not) to place
the unit in a rental pool for the property. While the definition of residential complex includes
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common areas and "appurtenances" to the unit, and so may include a registration area that is part
of the common area, it may not include other "hotel-type" facilities that are separately titled
within the condominium plan.

The complexity grows where there is mixed personal and rental usage throughout the year. The
CRA position is that the "hotel" conditions must be present throughout the year for the test to be
met. However, in many cases both personal and hotel conditions exist throughout the year. While
a sensible solution might be to ask what is the primary use of the unit, and one might consider
this to be supported by Information Sheet GI 025,11(11) CRA interpretation otherwise states that
the primary use test in paragraph (c) of the definition does not generally apply to units in a resort
condominium complex.12(12)

For resort condominium units that have mixed uses, the Hotel Test lacks objective guidelines
that can comfortably be applied by individual owners.

(b) The "Paragraph C" Test

The Paragraph C Test contains unfortunate wording because it involves a double negative, i.e.
the home is not a residential complex if the building is not described in paragraph (c).

The Paragraph C Test links back to paragraph (c) of the residential complex definition which
includes within the definition properties that have mixed commercial and residential use. The
paragraph applies to homes that are owned by individuals and that are used primarily as a place
of residence of the individual or a relative. Paragraph (c) may apply based in terms of space or
purpose. For example, a building which contains a shop on one floor and residential
accommodation only on the upper floors will in its entirety be a residential complex if the
property is owned by an individual and primarily used as the owner's home.

Similarly, a vacation cottage that is operated like a hotel and that might otherwise fall within the
exclusion, is nonetheless a residential complex if the building (i.e. the cottage) is used primarily
as a vacation residence of the owner. The same logic should apply to the owner of a vacation
condominium unit. Despite being in a rental pool, paragraph (c) should apply where the owner
uses the unit primarily as a vacation residence.

Read literally, however, the exclusion requires that the entire building, within which the unit is
situated, to be described in paragraph (c). That is, the condominium complex as a whole must be
owned by one individual and used by that individual and his or her relatives primarily as a place
of residence. Under this reading, the Paragraph C Test will virtually always be met, i.e. the unit
will meet the condition for exclusion from residential complex status.13(13) The CRA adopts the
literal reading and applies the Paragraph C Test to the building as whole, not the individual units
in the building.14(14)
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A more creative interpretation would be to read the Paragraph C Test as applying to the building
or part of the building in issue, i.e. the owner's unit. Elsewhere the definition of residential
complex refers to "that part of the building" to bring within the definition portions of the building
that have separate legal titles. It may be that when the original definition was drafted in
1989-1990 hotel units were rarely condominiumized. Parliament may not have foreseen the need
to specify the application of the Paragraph C Test to separately titled units within a building.

The confusion surrounding mixed use vacation condominiums would be reduced if the
Paragraph C Test were either read as applying the primary use test to each unit in the building, or
were amended to read this way. Owners would have greater certainty in determining whether the
unit converts from residential complex to "personal-use hotel unit" due to short-term rental
usage.

(c) The "90% Test"

The final test requires one to determine whether substantially all of the rentals are for periods of
less than 60 days.15(15) The ETA does not specify how this test is measured, or the period of time
over which the measure is made. The CRA interpretation is set out in Policy Statement P-053
entitled Application of All or Substantially All to Residential Complexes, November 2, 1992.

Personal usage is not factored into the test. As a result, the test may be met where the owner's
personal use exceeds the short-term rentals. Assume, for example, that a unit is situated in a
lodge-type complex and placed in a rental pool available for rental through the year. The 90%
Test is met if the owner has 56 days of rental in the year coming arising from 8 separate
week-long rentals. This is so even though the owner uses the unit personally for 90 days of the
year. Conceptually, the majority personal use should preserve the status a residential complex
under the Paragraph C Test. But under current interpretation, it does not.

When Does Status as a Residential Complex Matter?

The status of a unit as a residential complex is central when considering the following questions:

•      Does a vendor collect tax on a resale of the unit to a GST/HST-registered individual?

Section 221(2)(b) says that a vendor does not collect GST/HST on a sale of real property to a
purchaser who is registered for GST/HST purposes. An exception is made where the recipient is
an individual and the property is a residential complex.

•      Are Part I Schedule V exemptions available when the owner resells?

The general exemption for "used housing" in section 2 of Part I of Schedule applies only to
residential complexes. If the unit is not a residential complex it is possible that the sale could be
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exempt under section 9 of Part I of Schedule. However, the tests under each exemption differ.

•      How do the change-of-use rules apply?

Depending on the nature of the change in the usage of the unit, different rules apply. Certain of
the rules, such as subsection 190(1), turn in part on whether the unit was or was not a residential
complex before the change.

•      Is GST/HST payable on the condominium or strata fees?

Section 13 of Part I of Schedule V sets out the exemption for condominium fees. Only fees paid
in respect of a residential condominium unit, which by definition must qualify as a residential
complex16(16) can be exempt. The uncertainty in the term's interpretation is problematic for
condominium corporations. As a supplier, the corporation must determine the status of its
supplies. It is absolutely liable for an error in charging tax (i.e. due diligence is not a defence).

But this means that the corporation has to figure out whether individual units are residential
complexes. The necessary information can only be obtained by asking the owners about the
usage of their units. In a published Interpretation issued in July 201017(17) however, the CRA
plainly said that the status of the supplies could not be determined by conducting a survey of the
owners. The Interpretation states:

With respect to whether a condominium corporation could rely on a survey of
the owners' activities to determine whether or not the units meet the definition of
"residential complex" in order apply section 13 of Part I of Schedule V to the
Act, there is no provision in the Act that would allow such a method to be used.
Each supply to each owner of a condominium unit must be analyzed separately
to establish whether the supply is taxable or exempt pursuant to section 13 of
Part I of Schedule V to the Act. It is a question of fact as to whether a particular
unit is a residential complex and a residential condominium unit for GST/HST
purposes.

With all due respect, one is left asking how it is possible to ascertain the relevant facts and
analyze the status of the supply to the owner, other than by asking the owner how the unit has
been used. What option does the corporation have other than to survey the owners?

III. SALES OF SUBDIVIDED LAND BY INDIVIDUALS OR
PERSONAL TRUSTS

Since the inception of the GST the ETA has contained an exemption for sales of non-residential,
non-commercial land by individuals and personal trusts. The provision is commonly, though
incorrectly, referred to as the "bare land" exemption".18(18)
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Although there are a number of conditions that must be met for the exemption to apply, size of
the property is not material: the exemption may apply to a single lot owned in an urban area or to
a one thousand acre estate owned by an individual in the country. Until 1996 it would have been
possible for the owner of the large estate to subdivide the property into lots and sell them without
having to charge GST. While payment of tax is not material to a builder purchasing the lot for
development purposes, the exemption from GST/HST makes lots potentially more attractive to
individuals buying for personal use, especially those intending to build personal homes.

As of April 1996 the exemption was changed so that it would no longer apply to subdivided land
unless, among other things, the subdivision resulted in the creation of only two lots. The
exemption now reads as follows:

9. [Vacant land, etc.] — ....

(2) A supply of real property made by way of sale by an individual or a personal
trust, other than

(c) a supply of a part of a parcel of land, which parcel the individual, trust
or settlor of the trust subdivided or severed into parts, except where

(i) the parcel was subdivided or severed into two parts and the
individual, trust or settlor did not subdivide or sever that
parcel from another parcel of land, or

(ii) the recipient of the supply is an individual who is related
to, or is a former spouse or common-law partner of, the
individual or settlor and is acquiring the part for the personal
use and enjoyment of the recipient ...

The exclusion ensures that a developer who creates a subdivision will be in the same position as
the private individual who decides to subdivide and sell the family land holdings.

The problem arising occasionally is that the exclusion is applied in circumstances that appear
outside the policy intention evidenced by the 1996 amendments. Two examples found in CRA
publications are considered below: one concerns a subdivision involving the creation of three
lots from two contiguous lots owned by the same individual, and the other concerns the changing
of boundaries between existing lots.

Creating Three Lots from Two

A 1998 Headquarters Letter entitled "GST/HST Interpretation - Sale of Lots Created By
Consolidation and Subdivision"19(19) addresses the first case. The facts involve a vendor who
owns two neighbouring lots A and B and intends to sell. Prior to sale the vendor subdivides the
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two lots A and B into three - Lots C, D, and E - as illustrated below.

BEFORE

LOT A LOT B

AFTER

LOT C LOT D LOT E

Generally, all conditions for the application of the section 9 exemption are met. The one issue is
whether the sale is taxable by virtue of the exclusion for subdivisions.

There would seem to be no doubt that if the owner had subdivided each of Lots A and B into two
lots, thus creating four new lots, the exemption would be available20(20). Each lot would have
been subdivided into only two parts and thus would come within the two-lot "exception" to the
general exclusion for subdivided land. The example is not quite the same as Lot D in the middle
is comprised of parts of both of the original lots, but the result is only three lots instead of four.

The ruling, however, takes the position that the sale of Lots C, D and E will be taxable. The lots
are viewed as being outside the two-lot exception due to the process that was followed to create
the subdivided lots. The ruling, however, does not elaborate on the aspect of the process which
puts the subdivision offside. Rather, the following general comment is made:

The effect of the XXXXXXXXXX is that if two contiguous parcels of land
belong to the same person, the interior lot lines can be reconfigured to create
three parcels from the 2 contiguous parcels by filing a subdivision plan. The
subdivision plan has the effect of wiping out the interior lot lines creating three
new lots and is equivalent in effect to a severance although it is not referred to as
a severance for the purposes of the XXXXXXXXXX.

The reference in the title to "Consolidation and Subdivision" and the comment that the interior
lot lines have been wiped out suggest that the CRA interprets the process as involving an
intermediate step in which Lots A and B are consolidated into a single parcel. This parcel is then
severed into three as the process is completed, and so the lots fall out the two-lot exception.

The ruling relates to British Columbia and the subdivision process followed under s. 73 of the
B.C. Land Title Act. In the example used above, however, it is difficult to interpret the process as
involving the consolidation of the two lots into one. There certainly is no actual step by which
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the lots are formally consolidated into one. Rather, a subdivision plan is filed showing the
proposed new boundaries of the properties. Transfers are registered to transfer portions of Lots A
and B into new Lot D. But at no point in the process do the properties become a single
consolidated lot.

In concept, one would expect the subdivision to survive the exclusion in paragraph 9(2)(c).
Neither of the lots was severed into more than two pieces. Lot A was severed into Lot C and Part
of Lot D while Lot B was severed into Lot E and part of Lot D. There is no fact here that offends
the apparent policy underlying the "two-lot" exception.

Changing Boundary Lines

A similar problem arises where the boundaries of existing parcels are redrawn. The following
example is considered in GST Memoranda New Series21(21). The owner holds three lots A, B and
C as illustrated below. The lots are capital property held primarily for personal use and
enjoyment and are configured irregularly as set out in the "Before" diagram below. To make the
lots more saleable, the owner reconfigures the lots lines so that she will have three equal lots as
shown in the "After" diagram.

BEFORE

LOT A LOT B

LOT C

AFTER

LOT E LOT F LOT G

According to the memorandum, the sale of Lots E, F and G will be taxable. The memorandum
states that to achieve the end result, the lots must first be consolidated into a single lot with a
single title. From this single lot the resulting parcels are severed. Since the result is the creation
of three lots from the consolidated lot, the two-lot exception does not apply.

The process may depend on the specific mechanics of provincial law. Where no actual
consolidation is required, it is difficult to see how the resulting lots can be said to have been
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severed from one lot.

Where an actual consolidation does take place, a literal reading of section 9(2)(c) can lead the
reader to conclude that the sales of the reconfigured lots are taxable. However, when applying
the tests of text, context and purpose, it is less clear that the strict result is appropriate, as
discussed below.

Reading the Exception Purposively

In both examples there is no obvious reason why the properties with their new boundaries should
fall outside the exemption. None of the lots that existed before the land title processes began has
been severed into more than two parts. Permitting the exemption to apply therefore does not
transgress the "problem" which Parliament intended to remedy when it amended the section in
1996.

In part the issue comes down to how one reads the reference to "a supply of a part of a parcel of
land" in the opening of paragraph 9(2)(c):

"(c) a supply of a part of a parcel of land, which parcel the individual ...
subdivided or severed into parts, except where

(i) the parcel was subdivided or severed into two parts ..." (emphasis added)

The CRA interprets the "parcel" as being the notional or actual consolidation of the existing lots
during the subdivision process. Certainly, where there is no actual consolidation of the lots there
is no basis for asserting that the parcel is a consolidation of the existing lots.

Even where there is an actual consolidation taken as a step in preparing the lots for sale, the
existing wording can be read purposively to avoid tax being payable on the lots. Specifically, it
does no damage to the section to read the parcel as referring only to the parcel that existed before
the process began, not the consolidated parcel created temporarily to facilitate the subdivision or
realignment of boundaries.

IV. SALE OF A "USED NURSING HOME"

As residential accommodation and health care services are key sectors included in the listing of
exempt supplies in Schedule V to the ETA, operators of nursing homes are among those
businesses for which GST/HST is a fixed rather than recoverable cost.

While a residential nursing home may qualify as a health care facility under the ETA, due to
overlapping definitions it can also be a residential complex for GST/HST purposes22(22). Until
February 2008, the overlap generated uncertainty as to whether the self-supply rules in section
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191 applied to the owner-operator who constructs the home and then admits residents. The
application of the self-supply rule not only affects the owner-operator's costing of the project, but
may impact the tax status of the facility in a future sale as well.

Since 1991 the sale of a residential complex by the builder has been exempt if the builder has
been deemed to have made a "self-supply" of the complex. Following amendments and transition
rules enacted in 2008 affecting the self-supply rules, there is a debate as to whether all residential
care facilities constructed before February 2008 are deemed to have been self-supplied, whether
or not the builder accounted for the tax on the self-supply.

Evolution of the "Self-Supply Rule"

The self-supply rule, a by-product of political compromise,23(23) was aimed initially at residential
landlords. Instead of taxing rents paid by residential tenants of apartments and other types of
homes, Parliament placed the tax instead on the developer. During construction of the residential
rental complex the developer pays GST/HST, claims input tax credits and then, upon completion
and residential occupancy, the developer is deemed to have sold the complex to itself and to
have collected GST/HST on its fair market value. While the resulting cost may be factored into
the rent for units in the complex, tenants are not specifically charged GST/HST on residential
rents24(24).

Under the legislation effective January 1, 1991 the self-supply rule was triggered when the
builder gave "possession" of a unit in the complex under a lease, licence or similar arrangement
"for the purpose of the occupancy of the ... unit by an individual as a place of residence". Over
the following years uncertainty arose as to whether the self-supply rule applied to nursing and
other homes that served the dual purpose of providing medical care and accommodation. It was
unclear whether the definitions of health care facility and residential complex should be
considered mutually exclusive, and whether the "purpose" test in s. 191 required one to
determine whether the residential aspect of the individual's admission to the facility had to be the
"sole" purpose, the "primary" purpose, or merely "a" purpose of the occupancy for the
self-supply rule to be triggered.

Then in 2008 the Federal Court of Appeal ruled in North Shore Health Region v. The Queen
2008 FCA 2, that the self-supply rule did not apply to a multi-level care facility in North
Vancouver because the possession test was not met. The Court stated:

[44] In my view, the word "possession" in the context of subparagraph
191(3)(b)(i) of the Excise Tax Act is intended to describe a right of possession
that is equivalent or analogous to the right of possession normally enjoyed, for
example, by the tenant of a residential apartment. That would suggest, generally
speaking, a right to the exclusive use and enjoyment of a particular apartment
for a defined period of time for residential purposes, a right that cannot be
defeated during the stipulated period except upon a breach by the tenant of the
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terms of the tenancy. In my view, the right of occupancy of an individual
admitted to Kiwanis Care Centre is decidedly unlike the right of occupancy
normally enjoyed by a residential tenant, in one crucial respect.

[45] According to the evidence, an individual who is admitted to Kiwanis Care
Centre has the right to be assigned to a room, but not to a particular room.
Further, the room assignment can be changed at the will of North Shore Health
Region. I accept that the policy of North Shore Health Region is to make such a
change only when required because of a change in the individual's physical or
mental condition. I also accept that individuals admitted to Kiwanis Care Centre
know of that policy and may be presumed to have accepted it. Nevertheless, it is
North Shore Health Region alone that is entitled to determine the use and
disposition of any particular room, and can exercise that right from time to time.
If the right of an individual to occupy a particular room is entirely at the
discretion of North Shore Health Region, then in my view the person does not
have a right of "possession" as that term is normally used in the context
occupying a residential space.

[46] I conclude that the tenure of an individual admitted to Kiwanis Care Centre
is not "possession" within the meaning of subparagraph 191(3)(b)(i) of the
Excise Tax Act. It follows that the conditions for the application of the
self-supply rule were not met in May of 1998 when Kiwanis Care Centre was
substantially complete and the first individuals were admitted.

In response to the North Shore Health Region decision, section 191 was amended effective
February 2008 so that the self-supply would be triggered where the builder gave either
possession or use of a unit in the complex to a residential occupant. The amendment addressed
the concern that residents of care facilities may not have possession of their rooms.

Over the preceding years, however, there had been considerable confusion over the application
of the self-supply rule to care facilities. Notwithstanding the position taken in the North Shore
Health Region appeal, the CRA's own policy over the preceding years had suggested that the
self-supply rule may not apply.25(25) As a result, there was no consistency in the application of
the self-supply rule by owners of care facilities: some self-supplied, others did not.

The transitional rules for the implementation of the amendment reflect the confusion. For those
facilities that had self-supplied in error before February 2008, no refund would be available as
the "use" test was applied retroactively to them. However, the New Residential Rental Rebate in
section 256.2 was made available to all builders who had self-supplied after the enactment of
that rebate in 2000.

For builders of nursing homes and other care facilities that had not self-supplied before February
2008, a new election was created in section 236.4 by which the builder could choose to opt into
the self-supply rules. By making the election, the builder could adjust its net tax in a current
GST/HST return by an amount equal to (1) the tax due on the self-supply minus (2) unclaimed
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input tax credits for construction costs and minus (3) the New Residential Rebate, if available.
The election had to be made by the two year anniversary of the announcement date, i.e. by
February 26, 2010.

The election recognized the possibility that care facility operators who were builders might be
ahead financially by making the election as the section contemplates the adjustment being either
an addition to or a deduction from net tax. The adjustment would be a deduction where the tax
due on the self-supply was less than the combined input tax credits and New Residential Rebate.

In explaining the significance of the election, however, CRA Information Sheet GI 50,26(26) states
that a further incentive existed for making the election. According to the CRA, the future sale of
a residential care facility would be exempt from GST/HST only if the owner has either
recognized the self-supply obligation on completion and occupation of the home, or has elected
to do so under section 236.4 by February 26, 2010. In contrast, if before February 26, 2008 a
builder had admitted residents to the care facility, but had not reported the self-supply obligation,
and has not elected under section 236.4, the CRA states that the sale of the facility will be
taxable.

Whether this statement is correct will be important to the many nursing home owners who did
not report the self-supply and did not elect under section 236.4. The election would have been
undesirable in any case where the adjustment to net tax would be positive, i.e. a cost because the
tax on self-supply exceeded the available input tax credits and New Residential Rebate. In
particular, the rebate would not factor into the adjustment for homes constructed in the first
decade of the GST since it was not available for homes constructed before February 200027(27).

If Facility was not Self-Supplied — Is Sale by Builder Taxable or Exempt?

Generally, where a builder comes to sell a residential care facility, the exemption potentially
applicable is section 5 of Part I of Schedule V to the ETA which provides as follows:28(28)

5. [Multiple unit complex sold by builder] — A supply by way of sale of a
multiple unit residential complex or an interest therein made by a person who is
a builder of the complex ... where

(a) in the case of a person who is a builder of the complex, the person . was
deemed under subsection 191(3) of the Act to have received a taxable
supply of the complex by way of sale, .

The exemption ensures that GST/HST applies once to the residential complex. After the builder
has been subjected to the tax on self-supply, the builder's sale is generally exempt.

The transitional issue that remains is how sales of care facilities constructed before February 26,
2008 fit within the exemption if the builder did not self-supply at the time of completion or later
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under section 236.4? In Information Sheet GI - 050 the CRA states that such sales are taxable:

Subsequent sale

If a builder-operator makes an election to adjust its net tax in respect of a residential care
facility, a subsequent sale of the facility by the builder-operator will generally be exempt. If a
builder-operator is entitled to file the election but does not do so, a subsequent sale of the
residential care facility may be taxable.

Example

Co. G builds a nursing home on land it owns. Substantial completion of the nursing home
occurs on June 5, 2007. On July 15, 2007, Co. G gives use of a residential unit in the nursing
home to Resident H under a lease, licence or similar arrangement. Resident H is the first
individual to occupy a unit in the nursing home as their place of residence. Co. G did not
account for GST/HST on a self-supply of the facility. If the new self-supply rules had applied,
Co. G would have been entitled to claim an NRRP rebate. Co. G plans to sell the nursing
home.

If Co. G was not required to make a self-supply under the old rules that applied on July 15,
2007 and Co. G did not make an election to adjust its net tax, the sale of the nursing home will
be a taxable supply.

If Co. G makes the election, files the election form as required, and accounts for the net tax
adjustment, the sale of the nursing home will generally be exempt. (emphasis added)

The problem with this position is that it appears to ignore the plain wording of section of 14 of
Part I of Schedule V. When the GST was implemented, section 14 was enacted to deem the
self-supply rule to have been in force "at all times":

14. [Occupancy before 1991] — Subsections 190(4) and (5) and section 191 of
the Act shall, for the purposes of applying sections 4, 5, 5.2 and 5.3, be deemed
to have been in force at all times.

By virtue of this rule, if the developer of an apartment building constructed in 1986 came to sell
the property in 1993, the sale would qualify as exempt "used housing". For the purpose of
applying the real property sale exemptions only, the developer was deemed to have self-supplied
the property in 1986. Since the rule applies for no other purpose, the developer was not liable to
account for GST/HST on the building under the deemed self-supply.

Though not discussed in GI-050, it appears to be the CRA's position that pre-1991 residential
complexes remain exempt, despite never having been the subject of an actual self-supply. Rather,
the position stated in GI-050 is applied to facilities completed between the implementation of the



19

Virtual Professional Library — September 2013

GST on January 1, 1991 and the February 2008 change in the law.

It is not clear, however, that the law supports the CRA interpretation in view of section 14. The
rule deems "section 191" to have been in force at all times. Unless otherwise stated, section 191
is the section that exists in the ETA today. There are no transitional rules directing that section
14 be read as referring to section 191 as it read in different ways at different times. Thus, the
better reading seems to be that the current wording of section 191 is to be applied for the purpose
of the sale exemptions. If the builder has given the use of a unit to a residential occupant at any
time in the past, the facility is deemed to have been self-supplied for the purpose of the sale
exemptions. The sale of the facility therefore may qualify as an exempt supply under section 5 of
Part I of Schedule V to the ETA.

Policy arguments go both ways. It may seem unfair that in some cases a home could be sold
GST/HST-exempt without every have been self-supplied. On the other hand, the uncertainty
over the application of the law in the years before 2008 had created a mess. Allowing GST to be
a factor in the market for sales of used care homes was an inappropriate result. The line was
therefore drawn in the sand at February 2008 and going forward the sale of all used care homes
used for residential (and other) purposes would be exempt.

The CRA position would be clearer if section 14 stated that, for the purpose of applying the sale
exemptions, section 191 is deemed to have been in force at all times before 1991. Those two
words would have ensured that the deeming rule applied only to facilities completed before the
implementation of GST.

V. CO-DEVELOPMENTS

Background

In many parts of Canada the cost of residential real estate has exceeded the means of average
Canadians. For some the high cost means renting instead of owning. For others, ownership is
possible, but through innovation to save on costs.

An example of innovation is the idea of a "co-development". The basic concept is that
individuals can save money by joining together in the creation of multi-unit homes, (e.g.
attached homes or condominiums). The "co-development" concept has been pursued in some
areas of the country and has been publicized as a potential lower-cost housing solution.

The intention of a co-development is to mirror private owner-built homes. Individuals jointly
acquire land and share the cost of constructing a housing complex for personal use. Doing so has
various benefits for participants (referred to as "Owners"), such as the following:
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•      in times of rising market values, the Owners lock in their interest in the land before
construction,

•      while a fee may be paid to a project manager, there is no "profit" element paid to private
developer,

•      joining with others allows for more efficient use of land (i.e. building condominiums rather
than detached homes).

A person who constructs their own home also potentially saves on GST/HST. Take for example
a new home in Calgary that has a fair market value of $600,000. If the owner constructs the
home, and the taxable costs are $300,000, the owner will pay 5% GST of $15,000. In contrast,
where the home is purchased from a developer, the GST will be 5% of $600,000, i.e. $30,000. In
concept the GST/HST savings should be available to an individual who must build their home
through a co-development. The CRA, however, currently is assessing to deny the tax savings.

How Does a Co-Development Work?

The concept is simple but varies according to the needs of each situation. In some cases the
co-development is proposed by an organization to meet the needs of a specific class of
individuals (employees of the organization), and in other cases it is promoted as a means of
creating lower cost housing. Individuals wanting to build homes enter into an agreement that will
govern all aspect of the project. As the activity involves the construction of multiple homes (e.g.
condominiums), the agreement may specify which home will be held by each Owner on
conclusion (referred to as a "Referenced Unit"). Assuming that the individuals are not home
construction professionals, the agreement may appoint a manager to oversee the project for the
Owners.

The property interest is acquired and held jointly by the Owners. Since the building does not
exist before construction, it is not generally possible for an Owner to hold a divided interest in
the Referenced Unit during construction. Rather, each unit must be held jointly.

A manager enters into a construction agreement on behalf of the Owners and construction
commences. Construction costs are shared pro-rata among Owners.

Assuming that the project involves multi-unit complexes, on completion a strata or condominium
plan may be filed to create separate titles for the units. Then, in accordance with the project
agreement, the property is deemed to be partitioned29(29) to change the joint ownership of each
unit to sole ownership of the individual's referenced unit. Owners then move into their homes.

Through this process an owner of a condominium unit can build an affordable home in the same
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manner that an individual might purchase land and construct a personal detached home thereon.

CRA Position

The CRA has taken the position in a recent audit that each Owner is builder as defined in
subsection 123(1) of the ETA. As builders, the notional transfers made on the partition are
taxable supplies and so subject to GST. Therefore, each owner is liable to collect GST/HST on
these notional transfers. A further consequence is that each owner is subject to GST/HST under
the self-supply rule for commercial builders in section 191 of the ETA upon taking up residence
in their homes. While offsets are given for actual GST/HST paid on taxable costs, the assessing
position in effect taxes a notional profit on the homes, despite the fact that they are not
constructed for sale or sold - they are the homes of the individual participants in the project.

Definition of "Builder"

The application of GST/HST turns on the term builder, which is defined as follows: 

"builder" of a residential complex ... means a person who

(a) at a time when the person has an interest in the real property on which
the complex is situated, carries on or engages another person to carry on for
the person

...

(ii) in the case of a residential condominium unit, the
construction of the condominium complex in which the unit is
situated, and

...

but does not include

(f) an individual described in paragraph (a) ... , who

...

(ii) engages another person to carry on the construction or substantial
renovation for the individual, 

...

otherwise than in the course of a business or an adventure or concern in the
nature of trade, [emphasis added]

Where the property being built is a condominium complex, the Owners come within
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subparagraph (a)(ii). The homes are residential condominium units for GST purposes. While
holding an interest in the land, each Owner engages another person to carry on the construction
of the condominium complex in which their Referenced Units are situated.

The question then is whether the exclusion in paragraph f(ii) applies to exclude the Owners from
the status as builders. Although the Owners may be building homes for long-term personal
residential use, the CRA takes the position that they have done so in the course of a business or
an adventure or concern in the nature of trade. Thus the exclusion does not apply.

Adventure or Concern in the Nature of Trade

The CRA position raises many fundamental interpretive and policy issues.

The CRA has focused on the partition of the property as support for the existence of an
adventure or concern in the nature of trade because, apparently, the partition phase involves
"trades" of the interests in the property.

This interpretation appears to misconstrue the significance of a partition. Each Owner holds the
contractual right to the Referenced Unit at all times. The partition, which is required only due to
the legal impossibility of creating separate legal titles in a building before it has been
constructed, typically is spelled out in the project agreements entered into before construction
begins. It happens automatically and instantaneously after the filing of the condominium plan.
Unlike "trades" in the normal world of commerce, the partition is merely deemed to occur.30(30)

Through case law the courts have developed a well-understood meaning of adventure or concern
in the nature of trade, one that does not encompass the deemed trades on the partition step of a
co-development. In the GST context, for example, the courts have determined that under the
ETA the mere existence of a trade without a profit-making intention cannot constitute an
adventure in the nature of trade (see Aviva Canada Inc. v. R. [2006] G.S.T.C. 8 (TCC)).

Similarly, in Baird v. The Queen 2010 FCA 35 the Federal Court of Appeal made this brief but
illustrative comment on the nature of a "business" and "adventure in the nature of trade":

[14] Although the definition of "business" found in section 248(1) of the Act
includes "an adventure or concern in the nature of trade", it does not define that
concept. In Principles of Canadian Income Tax Law, 5th ed.(Toronto: Carswell,
2005) at p. 333, the learned authors, Peter Hogg, Joanne E. Magee and Jinyan
Li, explain the concept as follows:

An adventure or concern in the nature of trade is an isolated transaction
(which lacks the frequency or system of a trade) in which the taxpayer buys
property with the intention of selling it at a profit and then sells it (normally
at a profit, but sometimes at a loss)..
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(emphasis added)

These comments reflect the law as stated by the Supreme Court of Canada decisions in
Continental Bank of Canada v. R. (1998), 98 D.T.C. 6501 (S.C.C.) and in Friesen v. R., [1995] 2
C.T.C. 369 (S.C.C.), where the Court noted that:

The first requirement for an adventure in the nature of trade is that it involve a
"scheme for profitmaking". The taxpayer must have a legitimate intention of
gaining a profit from the transaction....

The Owners in a private co-development constructing homes for personal use only do not meet
the criteria set out by the Supreme Court of Canada for their activities to constitute an adventure
or concern in the nature of trade.

Meaning of "Business"

If the Owners do not engage in an adventure or concern in the nature of trade, then they can be
subject to additional GST/HST only if building and residing in a home can be construed as a
business. This is not a position the CRA has taken in the past.

Certainly, the definition of business in the ETA is broad, defined as including "a profession,
calling, trade, manufacture or undertaking of any kind, whatever." The CRA has said that
Owners are engaged in a business because, although they did not engage in a "profession",
"calling", "trade" or "manufacture", the construction homes and partition of the property
constitute an undertaking. The word undertaking is broad.

The problem with this interpretation is that the word undertaking cannot be applied literally and
without context. For example, most people would consider driving across Canada to be a
considerable undertaking. However, no one would suggest that the family who spends their
summer holiday driving from B.C. to the Maritimes is carrying on a business. On the other hand,
the independent trucker who drives loads from Vancouver to Halifax is undoubtedly engaged in
a business. If both are undertakings, why is one a business and the other not?

The answer is that the word undertaking must be read in the context of the phrase in which it is
stated. The words "profession", "calling", "trade" or "manufacture" all describe activities of a
commercial nature as distinguished from personal pursuits and endeavours. While the ETA goes
on to specify that an activity does not have to be carried on for profit to constitute a business,
this is not done to sweep into the definition of business every organized kind of human activity,
but rather to bring within the term the activities of non-profit entities that carry on
commercial-type activities in competition with the private sector. Policy Statement P-167R
entitled Meaning of the First Part of the Definition of Business31(31) makes this point clearly:
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The definition of "business" (and by extension, commercial activity) was
structured to include not only those activities that are considered to be a business
for income tax purposes, but also those activities undertaken without a profit
motive that would stand in direct competition with activities of profit motivated
enterprises. The exclusion of the profit test provides for a level playing field
between profit and non-profit organizations that are essentially making the same
type of supplies.

Clearly, a line has to be drawn, and the courts have drawn the line by considering whether the
activities of an individual amount to a personal or non-personal endeavour. This is the test set
out by the Supreme Court of Canada in Stewart v. Canada [2002] 2 S.C.R. 645 in its
consideration of the meaning of "business". The line is clearly illustrated by the CRA's GST and
income tax assessing policies regarding the construction of new homes. The CRA has long
accepted, and the courts have confirmed, that a person who builds a home for personal use does
not do so in the course of a business. This is because the activity is a personal endeavour.

What seems to make the difference in the co-developments is the novelty and scale of the
activity. An individual constructing a residential condominium unit in a condominium complex
apparently is considered to cross into the realm of non-personal or business activities. Certainly,
the development of townhomes is an activity which must be undertaken on a larger scale than the
construction of a single home. However, there is nothing new about groups of individuals joining
together to develop condominiums for their own use. See for example, the 1997 Tax Court
decision in Tasko v. Canada [1997] G.S.T.C. 5, where the Tax Court confirmed the eligibility for
new housing rebates in the case of a five-unit condominium complex constructed for personal
use by five couples at Revelstoke, B.C.

Further, treating the construction of the units as a business does not appear to be correct as a
matter of basic statutory interpretation. A condominium complex inherently involves multiple
homes. While at first instance paragraph (a) of the definition of builder includes within that term
a person who constructs a condominium complex, paragraph (f) specifically excludes an
individual who, though constructing a condominium complex, is not doing so in the course of a
business or an adventure or concern in the nature of trade. This exclusion cannot be ignored and
must have meaning. That is, the construction of a condominium complex is not inherently a
business activity. Whether the construction activity is part of a business depends on other
factors.

The critical factor is the purpose of the construction. This is what potentially characterizes the
activity as a business - i.e. the intention to sell the unit. But if an individual participates in the
construction of the condominium complex for long-term personal residential purposes, the courts
(and historically the CRA) have never regarded such activity as a business32(32). It is the personal
nature of the activity that distinguishes the co-development from a business. Consequently, the
individual is not a builder.
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Apart from the legal arguments discussed above, the underlying policy of the ETA is not to tax
an individual who builds his or her own home for personal use. Even where an individual is a
builder under the ETA, that person is entitled to construct a home for personal use without
payment of GST beyond the tax on the costs of construction. This is clear in the Explanatory
Notes to subsection 191(5) which provides that an individual who is a builder is not taxed under
the self-supply rule in respect of their own home:

The rules in subsections (1) to (4) do not apply where the builder is an
individual and where, after the complex is substantially completed, it is used
primarily as the builder's place of residence (or that of another individual who is
either related to, or is a former spouse of, the builder), provided that the builder
did not claim any input tax credits in respect of the complex. This rule treats
such builders the same as individuals who self-build their own homes and who
are not classed as builders under the GST (and therefore are not subject to the
self-supply rules)....

It is difficult to understand the CRA interpretation respecting co-developments. Parliament so
clearly did not intend to tax personal home construction.

Slides

Presentation Overview

•      GST/HST on residential realty matters - Limited recovery for residential owners

•      There are many unresolved issues in the application of the ETA to residential realty

•      Law changes and real estate market evolves

•      CRA interpretations often strict rather than purposive - is that the current approach?

Presentation Overview

•      This session addresses GST/HST issues in the following areas:

–    Assignment of Purchase Contracts

–    Resort Condos - Are they Residential Complexes?

–    Sales of Subdivided Land by Individuals or Personal Trusts

–    Sale of a "Used" Nursing Home
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–    Co-Developments

Assignment of Purchase Contracts

•      "Presales" - purchaser agrees to buy condo to be constructed in future

•      Later assigns contract in return for a fee

•      Is the assignment subject to GST/HST?

–    The assignment is a supply

–    Various factors determine whether supply is taxable

–    e.g. is interest in contract realty or an intangible?

–    e.g. status of the assignor, intentions of assignor

Assignment of Condo Purchases

•      What is consideration for a taxable assignment?

–    Joe agrees to buy condo for $2 million plus HST

–    Puts down a $600,000 deposit

–    Later, Joe assigns contract to Jane for $800,000

–    Jane also pays Joe $600,000 to receive the benefit of the deposit held by the Developer

•      Does Jane pay HST on $800,000 or $1.4M?

Assignment of Condo Purchases

•      GI-120: CRA says the consideration is both the assignment fee and the replacement deposit,
i.e. $1.4 million

•      Based on single v. multiple supply analysis

•      Result is double taxation

–    Deposit is taxed a second time on closing when vendor applies deposit to purchase price
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Assignment of Condo Purchases

•      Interpretation should avoid double taxation

•      Assignment of purchase contract and transfer of deposit - not necessarily a "single supply"

•      Or "single supply" theory does not apply?

–    Theory requires combination of properties and/or services supplied together

–    Money is neither property nor services

–    Transfer of deposit (money) is therefore not a supply

Resort Condominium: Are they Residential Complexes?

Resort Condominium Units

•      Issue: condominium units in resort areas

–    e.g. Mt. Tremblant, Muskoka, Whistler

•      Often have personal and rental usage

–    Common for owners to place unit in rental pool to earn supplemental income

•      Many issues with GST/HST application

•      Core issue: if in rental pool, is unit excluded from the residential complex definition?

"Hotel" Exclusion

–    "... but does not include  a building, or that part of a building, that is a hotel, a motel, an
inn, a boarding house, a lodging house or other similar premises, or the land and
appurtenances attributable to the building or part,  where the building is not described in
paragraph (c)  and all or substantially all of the leases, licences or similar arrangements,
under which residential units in the building or part are supplied, provide, or are expected to
provide, for periods of continuous possession or use of less than sixty days;"

–     = separate conditions of the exclusion
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How Does Exclusion Apply to Resort Condos?

CRA: to be excluded, 3 tests - all must be met:

•      "Hotel" test: applied to the unit

–    Is the unit a hotel, motel or similar unit?

•      "Paragraph C" test - applied to the building

–    CRA: Is the building (not the unit) owned and occupied by an individual primarily as a
place of residence?

–    Test virtually always met for condo complex

•      Are substantially all rentals < 60 days?

–    Exclude personal use in applying test

How Does Exclusion Apply to Resort Condos?

•      When is a resort condominium unit a residential complex?

•      When is resort condominium unit a personal-use hotel unit?

Application of Exclusion - Example

•      Assume resort condo is located in a "lodge" at year-round resort

•      Unit is in a rental pool

•      Usage is as follows:

–    56 days rental - i.e. 8 week-long rentals spread through the year

–    Owners uses the unit year round for a total of 90 days.

How to Apply the "Hotel Exclusion"

•      Per CRA 2 of 3 tests clearly met

–    "Paragraph C" test - building not owned by an individual
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–    All rentals are < 60 days (ignore personal use)

•      Question comes down to whether the condo unit itself is similar to a hotel, motel etc.

–    In a rental pool through year

–    But majority of use is personal

–    Answer? Unclear

How to Apply the "Hotel Exclusion"

•      Suggestion: Fix the "Paragraph C" test

–    Need to apply primary use test to the unit, not the building

•      Clean up the definition of residential complex

–    very hard to interpret

–    Owners should be capable of applying it to their units

Does Status as Residential Complex Matter? Yes.

•      Does a vendor collect tax on sale to registered individual?

–    Yes - if the unit is a residential complex

•      Are Part I Schedule V exemptions available?

–    Only apply to sales of residential complexes

•      How do change of use rules apply?

–    Depends in part on status as a residential complex

•      Are the condo/strata fees taxable?

–    Only fees for residential complexes are exempt

Implications for Condo Fees

•      How does condo corp. know status of unit?
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–    Use and ownership of units constantly varies

–    Difficult for condo council to apply the RC test

•      CRA says condo corp. must analyze each supply to each owner

•      Yet CRA also says condo corp. cannot rely on a survey of owners

Sales of Subdivided Land by Individuals and Personal Trusts

•      Sale of lot by a developer generally is taxable

•      Until 1996, subdivisions of non-commercial property held by individuals were potentially
exempt under V/I/9 (known as the "bare land" exemption)

Sales of Subdivided Land by Individuals and Personal Trusts

•      After April 1996 exclusion added for sales of a "part of a parcel" of subdivided land, unless

"the parcel was subdivided or severed into two parts ..." [paragraph 9(2)(c)]

•      Creation of 2 lots - an exception to the exclusion

•      Exception is being read narrowly in some cases

Special Case #1

•      Problem: what if individual owns 2 contiguous lots and wants to subdivide into 3, then sell

#1

BEFORE

A B

AFTER

C D E
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Special Case #2

•      Or: Individual holds three contiguous lots, but wants to realign the boundaries of each lot

#2

BEFORE

A B

C

AFTER

E F G

How is the Subdivision Exclusion Applied on Sales of these Lots?

•      Assume conditions of V/I/9 otherwise met

•      Issue is the "subdivision exclusion" in 9(2)(c)

•      In both #1 and #2 underlying policy suggests that the sales should be exempt

–    In #1, none of the lots resulted from a subdivision of an existing parcel into more than
one lot

–    In #2, there were three lots to begin with, and three lots after the boundary realignment

CRA Interpretation

•      Problem: process may involve, or is viewed by the CRA as involving, the consolidation of
the original lots temporarily into a single lot
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•      The new lots are then created from the (notionally) consolidated lot

•      CRA says the exemption is lost:

–    In each of #1 and #2, the consolidated lot (actual or notional) was severed into three lots

•      It's a strict interpretation - but is it the only one

Alternative View

•      Should the mechanics affect the result?

•      Seems contrary to the underlying policy

•      Solution:

"(c) a supply of a part of a parcel of land, which parcel the individual ... subdivided or severed
into parts, except where

(i) the parcel was subdivided or severed into two parts ..."

•      Read "part of a parcel" purposively as referring to the original parcel, not the consolidated
parcel created temporarily to facilitate the subdivision

Sale of a "Used" Nursing Home: What If It Was Never Self-supplied?

Resale of Private Nursing Homes

•      Is resale exempt from GST/HST?

•      Nursing homes typically are multiple unit residential complexes under the ETA

•      If builder is the vendor, applicable sale exemption is V/I/5

•      Exemption requires the builder to have self-supplied under s. 191(3)

Application of Section 191

•      When is self-supply triggered?

•      Before 1991 - no GST
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•      January 1991 to February 2008 - "possession" test in s. 191(3)

–    Did builder give possession of a unit to a resident?

–    If yes, self-supply was triggered

Application of S. 191 - Feb 2008

•      North Shore Health Region - FCA ruled that residents did not have possession of units

–    Possession involves the right to exclude others

–    Apartment tenants typically have "possession"

–    In contrast, no possession given where nursing home management can move resident at
will

–    Common situation in higher level care facilities

•      After February 2008, builder must self-supply if possession or use of a unit given to a
resident

Resale of Private Nursing Homes

•      But many transitional issues due to the uncertainty over s. 191(3) in preceding years

•      Section 236.4 enacted to enable pre-2008 builders to self-supply, claim ITCs and residential
rental rebates by March 2010

•      Some owners were better off under s. 236.4

–    i.e. ITCs + rebate > self-supply tax

Resale of Private Nursing Homes

•      GI 050 - unless owner self-supplied under 191 or 236.4, resale of facility is taxable

–    Policy is applied to nursing homes built 1991-2008

•      Can this be reconciled with V/I/14?

–    Or are sales exempt, despite no self-supply?
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Resale of Private Nursing Homes

•      To exempt sale of pre-GST complexes where exemption requires prior self-supply, V/I/14
says

"s. 191 is deemed to have been force in at all times."

•      How to read the reference to s. 191?

–    Effectively deems all residential care facilities to have been self-supplied?

–    Is not limited to facilities built before 1991

Example

•      Assume corporation constructed high level care nursing home in 1994

•      Residents only were given "use" of their units

•      Builder never self-supplied under 191

•      Builder did not elect under s. 236.4

•      Is sale by builder in 2011 subject to GST/HST?

How CRA Applies V/I/14 Deeming Rule

•      CRA view: s. 191 in force 1991 to Feb 2008 -> in V/I/14 read 191 as it read at applicable
time

i.e. Ask:

–    was vendor actually deemed to self-supply in 1994 (because possession given)?

OR

–    if possession not given, did vendor elect to self-supply under s. 236.4?

•      If no to both, V/I/5 does not apply, sale is taxable

Alternative View
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•      V/I/14 applies at all times, not just pre-1991

•      Can only refer to s.191(3) as it reads today

•      For Schedule V purposes only, all nursing homes are deemed to have been self-supplied in
the past if units were used by residents

•      Thus, sale is exempt under V/I/5 - despite no prior actual or elected self-supply

Alternative View: Suported by Underlying Policy Concerns?

•      The situation before Feb 2008 was a mess

•      Some owners self-supplied, others did not

•      Applying GST/HST to sales of used nursing homes distorts the market

•      Perhaps policy was to draw a line in the sand at Feb 2008

–    i.e. all "used" homes are exempt going forward?

Co-Developments

What is a Co-Development?

•      Condos/townhomes built jointly by a group of individuals for personal residential use

•      May be undertaken to save on costs

•      Intent: to mirror private owner-built homes

–    Individuals share costs of construction

–    No "profit" element paid to private developer

–    Certainty during time of rising market values

Tax Savings Too? How GST/HST Applies to Owner-Built Homes

•      Owner pays GST/HST on building costs

•      Owner does not pay GST/HST when he/she moves in - no self-supply
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•      GST/HST avoided on difference between cost and market value on completion

–    e.g. home costs $300,000 to build: 5% GST = $15,000

–    but FMV sale price from developer could be $600,000:
5% GST = $30,000

Steps of a Co-Development

•      Individuals acquire property - hold jointly

•      Arrange for construction of complex

•      Costs of construction are shared

•      On completion, strata/condo plan filed

–    To create separate titles for the units

•      Property is partitioned

–    Changes joint ownership of each unit to individual ownership of unit pre-selected by the
individual at start

•      Owners then move in

Significance of the Partition

•      Conversion to Condos - 4 owners: ABCD

•      Partition - Exchange of Beneficial Interests
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How Does GST/HST Apply? CRA Position

•      CRA says the individuals are engaged in an adventure in the nature of trade or a business

•      Therefore, the individuals are builders

•      Each liable for tax on partition & self-supply

Comments on CRA Position

•      Problems with "Adventure in the Nature of Trade" interpretation:

–    No profit at all

–    Partition is merely a contractually pre-ordained step - no resemblance to market sales

–    Interpretation is contrary to Aviva and SCC case law on "adventure in the nature of trade"

Alternative CRA Position

•      Alternatively, CRA says there is a "business"

•      "Business" includes undertaking of any kind

–    Co-development is an undertaking

•      "Goal" is to construct and partition property

–    Residential intent (i.e. to have a place to live) not relevant

Comment on CRA Position

•      Problem with interpretation:
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–    Real goal is to have a place of residence: construction and partition are the means of
achieving the goal

–    No less an "undertaking" than the construction of a single home by one individual

•      Real test: is the undertaking a personal endeavour?

•      Joint pursuit of personal goal does not transform activity into a business

Questions?
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Endnotes

1 (Popup - Popup)

1. The author would like to thank Rosemary J. Anderson for her thoughtful comments on the draft of this paper.

2 (Popup - Popup)

2. See Canada Trustco Mortgage Co. v. Canada, [2005] 2 S.C.R. 601

3 (Popup - Popup)

3. See GST/HST Info Sheet GI-120 entitled "Assignment of a Purchase and Sale Agreement for a New House or
Condominium Unit", Example 5.

4 (Popup - Popup)

4. S. 168(9) of the ETA.

5 (Popup - Popup)

5. See Policy Statement P-077R2 entitled "Single and Multiple Supplies".

6 (Popup - Popup)

6. See the definitions of "supply", "property" and "service" in s. 123(1) of the ETA.

7 (Popup - Popup)

7. "The GST/HST and the Purchase, Use and Sale of Vacation Properties by Individuals", February 2007.

8 (Popup - Popup)

8. "residential complex" means

(a) that part of a building in which one or more residential units are located, together with

(i) that part of any common areas and other appurtenances to the building and the land immediately contiguous to
the building that is reasonably necessary for the use and enjoyment of the building as a place of residence for
individuals, and

(ii) that proportion of the land subjacent to the building that that part of the building is of the whole building,

(b) that part of a building that is

(i) the whole or part of a semi-detached house, rowhouse unit, residential condominium unit or other similar
premises that is, or is intended to be, a separate parcel or other division of real property owned, or intended to be
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owned, apart from any other unit in the building, and

(ii) a residential unit,

together with that proportion of any common areas and other appurtenances to the building and the land subjacent
or immediately contiguous to the building that is attributable to the unit and that is reasonably necessary for its use
and enjoyment as a place of residence for individuals,

(c) the whole of a building described in paragraph (a), or the whole of a premises described in subparagraph (b)(i),
that is owned by or has been supplied by way of sale to an individual and that is used primarily as a place of
residence of the individual, an individual related to the individual or a former spouse or common-law partner of the
individual, together with

(i) in the case of a building described in paragraph (a), any appurtenances to the building, the land subjacent to the
building and that part of the land immediately contiguous to the building, that are reasonably necessary for the use
and enjoyment of the building, and

(ii) in the case of a premises described in subparagraph (b)(i), that part of any common areas and other
appurtenances to the building and the land subjacent or immediately contiguous to the building that is attributable to
the unit and that is reasonably necessary for the use and enjoyment of the unit,

(d) a mobile home, together with any appurtenances to the home and, where the home is affixed to land (other than
a site in a residential trailer park) for the purpose of its use and enjoyment as a place of residence for individuals, the
land subjacent or immediately contiguous to the home that is attributable to the home and is reasonably necessary
for that purpose, and

(e) a floating home,

but does not include a building, or that part of a building, that is a hotel, a motel, an inn, a boarding house, a lodging
house or other similar premises, or the land and appurtenances attributable to the building or part, where the
building is not described in paragraph (c) and all or substantially all of the leases, licences or similar arrangements,
under which residential units in the building or part are supplied, provide, or are expected to provide, for periods of
continuous possession or use of less than sixty days;

9 (Popup - Popup)

9. The 1991 version of the definition listed each condition as a separate paragraph and thus more clearly identified
the words as creating separate conditions.

10 (Popup - Popup)

10. See Interpretation 78828 dated July 23, 2010 entitled "Application of GST/HST to Condominium fee".

11 (Popup - Popup)

11. The following paragraph from GI-025 is written as applying to "vacation properties" a term which the
publication uses to describe, among others, condominium units. The paragraph appears to apply the "primary use"
test to all vacation properties, and by context the reader would reasonably assume that the test thus applies to
condominium units:
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"The purchase of a vacation property is also taxable where the property is not used primarily (more than 50%) as
the vendor's place of residence and all or substantially all (90% or more) of the rentals of the property are for
periods of less than 60 days (i.e., the property is operated like a hotel-type establishment, for example, it is included
in a rental pool). As a result, most purchases of previously occupied vacation properties that were placed in rental
pools are taxable. (emphasis added)

12 (Popup - Popup)

12. See note 10 above.

13 (Popup - Popup)

13. While not impossible, particularly if the complex has a very small number of units, it would be unusual for one
owner to hold all the units for residential use by family members only.

14 (Popup - Popup)

14. See note 10 above.

15 (Popup - Popup)

15. The CRA takes the position substantially all means 90% or more. This is an administrative guideline rather than
law. See, for example, 3859681 Canada Inc. [Zellers Inc.] v. R., [2003] G.S.T.C. 123 (T.C.C.).

16 (Popup - Popup)

16. See the definition of residential condominium unit in subsection 123(1) of the ETA. 

17 (Popup - Popup)

17. See Note 10 above.

18 (Popup - Popup)

18. There is no requirement that the property consist of land only without buildings. A property with a building
situated on it qualifies for the exemption as long as the building and land do not form a residential complex.

19 (Popup - Popup)

19. HQR0000904.

20 (Popup - Popup)

20. This assumes that the individual acquired Lots A and B as separate lots and so was not a person who subdivided
them from a larger parcel of land.

21 (Popup - Popup)
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21. See c. 19.5, dated October 2001, Example #2 in the examples following after paragraph 14.

22 (Popup - Popup)

22. The definition of residential unit includes "suite or room in a .... residence for ... seniors, individuals with a
disability or other individuals." The 1991 version of the legislation, amended later to replace the less sensitive
language, referred to "elderly persons, infirm persons".

23 (Popup - Popup)

23. Under a pure value-added tax system residential rents, like all other supplies, should be taxed. They are not tax
under the Canadian system, however, as the taxation of residential rents would have met with significant resistance
during the implementation of the GST.

24 (Popup - Popup)

24. See the exemption in ETA V/I/6.

25 (Popup - Popup)

25. See Headquarters Ruling "50286 — Construction of Senior's Residence, Date: January 4, 2006" and [Draft]
P-X11R — "The GST/HST Real Property Implications of Constructing, or Purchasing, and Operating a Residential
Care Facility" dated February 2006, in which the CRA recognized that the possession test is not necessarily met in
each care facility.

Further, the CRA appears to have taken the position that where health care services are the primary purpose of the
individual's admission to the facility, section 191 is not triggered.

26 (Popup - Popup)

26. "Residential Care Facilities and the GST/HST Election to Adjust Net Tax for the Self-Supply of a Residential
Complex", dated February 2009.

27 (Popup - Popup)

27. See GI-045 entitled "Residential Care Facilities and Proposed Changes in the 2008 Budget", dated March 2008.

28 (Popup - Popup)

28. For simplicity, it is assumed that the units in the home are not separately title and so the facility is a multiple unit
residential complex for GST/HST purposes.

29 (Popup - Popup)

29. In the partition, the interests in the unit are changed. Before the partition, each Owner has an undivided interest
in each unit in proportion to their ownership of the project as a whole. The partition causes the interests to be
exchanged so that each Owner ends up owning only their Referenced Unit and no interest in any other unit. The
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partition happens instantaneously and automatically pursuant to the terms of the contract among Owners.

30 (Popup - Popup)

30. The partition does not resemble the market sales of property or the normal exchange of property for
consideration, i.e. supplies made by profit-motivated enterprises. There is no participation by Owners, no marketing,
no negotiation, no exchange of documents and no other indicia of a commercial nature. Rather, upon the filing of
the condominium plan, the property is simply deemed to be partitioned. The notional trades have no value other
than to the participants.

31 (Popup - Popup)

31. Dated March 29, 2000.

32 (Popup - Popup)

32. This proposition is well established in the case law and in CRA policy as explained in GST Memoranda New
Series, Chapter 19.2.1, which states:

7. An individual who constructs, substantially renovates or acquires a residential complex "otherwise than in the
course of a business or an adventure or concern in the nature of trade" is not considered a builder of the complex.
Generally, this term refers to individuals who have homes constructed for their own personal use or that of their
family, and not for purposes of supply by way of sale or lease, licence or similar arrangement.


